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favor, the court should change the existing doctrine. Here there 
would be no vested rights overturned nor is anyone to suffer. 
The state does not care to punish under a line of erroneous 
decisions. It does not seek for revenge ; and to suffer the accused 
to be pronounced guilty under decisions which should never have 
been the law, is against the spirit of Anglo-Saxon criminal law, 
where all doubtful advantages are given to a defendant. And 
while the reversal of a judicial decision is not ex posto facto law, 
as is intended in the constitutional prohibition, Weber v. Rogers, 
188 U. S. 10, yet in spirit, such a reversal has so much the 
nature of a retroactive effect that it is unfair to have it operate 
in the ordinary case of crime merely malum prohibitum. 

In conclusion, and it is advanced with respect, that the doc- 
trine as laid down in State v. Fulton, ratifying State v. Bell, ante, 
was in the highest sense of the word a just and intelligent pronun- 
ciation of that type of fairness which should pervade the law ; for 
while a rule which had operated was declared no law, yet the 
accused was allowed to defend under the abrogated rule— a rule 
under which this defendant might have acted upon advice of 
counsel — based on the law as set forth in the first opinion. For, 
as Lord Hardwicke says: "Certainty is the mother of repose, 
and therefore the law aims at certainty." / Dick, 245. It is, 
therefore, respectfully submitted that where the accused has acted 
under a decision as laid down by the highest courts of that poli- 
tical sovereignty, and the accused is guilty of a crime merely 
malum prohibitum, and not of a crime malum in se, that the 
court in declaring. that rule which had previously stood for law 
as no law, should allow a new trial under the abrogated rule, and 
thus in spirit carry out that basic principle, not only of Anglo- 
Saxon law, but of all law worthy of the name : Stare decisis, et 
non quieta moverc. 

RIGHT OF A LABOR UNION TO ENFORCE A STRIKE ORDER BY THE 
IMPOSITION OF A FINE. 

The purpose of a labor union is to protect its members and to 
improve their condition by securing shorter hours of labor and 
a higher rate of wages. Great good has been accomplished along 
these lines and the working conditions of all classes of labor have 
been thus materially improved. That strikes may be called to 
accomplish this purpose is well established, and the usual method 
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of enforcing members to obey a strike order is by fining for 
disobedience. The right to impose such a fine is brought into 
question in the case of L. D. Willcutt & Sons Co. v. Bricklayer's 
Benevolent and Protective Union, No. j, et al., 85 N. E. 897. 
(Mass.) 

The complainant is a corporation employing a large number of 
workmen. The defendants are two unincorporated associations 
and certain individuals as officers and members thereof. The 
question involved is whether or not an injunction will lie ta 
prevent such an association from enforcing a strike against the 
complainant by fining such of its members as continue in its em- 
ploy after the strike has been declared. A decision granting an 
injunction was rendered by a divided court of three to two. 

Justice Sheldon filed a strong dissenting opinion, and when we 
consider the following quotations from the opinion of Justice 
Loring, it becomes evident that the decision was based upon the 
doctrine of stare decisis rather than upon the merits of the case 
itself: "For reasons stated in the opinion of Justice Sheldon, I 
should agree with the conclusion there reached were it not for the 
recent decision made by this court in Mart ell v. White, 185 Mass. 
255," and later on he continues: "In my opinion, the decision in 
Martell v. White ought not to be overruled in the case at bar 
although it was wrong, provided laborers and labor unions will 
not suffer injustice from our standing by it. The evils which 
ensue from overruling a wrong decision where no injustice is 
involved in following it, are greater than those which come from 
standing by it." It is difficult to conceive of a wrong decision 
which does not involve an injustice to the person against whom 
such a decision is rendered. 

The purpose of the doctrine of stare decisis is to produce cer- 
tainty and stability in our jurisprudence, and should be con- 
clusive when former decisions have recognized and established 
rules of interpretation with reference to which parties have 
entered into contractual or other legal relations. Menge v. The 
Madrid, 40 Fed. 677 ; Treon v. Brozvn, 14 Ohio 482. But in the 
present case it is not contended that the parties to the controversy 
had entered into any legal relations whatever, relying upon the 
doctrine of Martell v. White, supra, and that the rule of stare 
decisis should not be applied indiscriminately is well settled. 
"Infallibility is to be conceded to no tribunal. A legal principle 
to be well settled must be' founded on sound reason." Leavitt v~ 
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Morrow, 6 Ohio St. 71. "When a court comes to the deliberate 
conclusion that it has made a mistake, it is better that it frankly 
acknowledge its mistake and declare the true doctrine, as it should 
have done." Hines v. Driver, 89 Ind. 339. 

The validity of by-laws authorizing the imposition of fines, to 
enforce members of a voluntary association to obey its rules, is so 
universally admitted that it is discussed in but few cases. Bren- 
nan v. United Hatters, 73 N. J. Law 729. In fact, the only cases 
in which their validity seems to be questioned are Boutzvell v. 
Marr, 71 Vt. 1, and Mart ell v. White, supra; and in the latter 
case the decision was expressly based on the assumption that the 
fine imposed was "so large as to amount to moral intimidation or 
coercion," while the rule laid down in the present case is so broad 
as to include all fines regardless of amount. "All that is up for 
decision in the case at bar is that the imposition of a fine is the 
use of unlawful means." 

The present case may be readily distinguished from Quinn v. 
Leathern, 1901 A. C. 495 ; Reynolds v. Davis, 198 Mass. 205, and 
others cited by the court, in that no contractual rights of the 
complainant are involved. It hired its men by the day and it 
might have discharged them or they might have left at the close 
of any day. 

The court in the ruling opinion discussed the option which a 
member has to either leave the organization or abide by its rules, 
and makes the following comparison: "The highwayman, who 
presents his cocked pistol to the traveler and demands his purse 
under pain of instant death in case of refusal, offers his victim 
a choice. He may either give up his purse and live, or refuse and 
die. . . . And so the member of a labor union has the choice 
either to pay the fine or leave the union." It is difficult to see the 
analogy between the two cases: the organization has the un- 
doubted right to expel a member. Has the highwayman the right 
to take the life of his victim ? 

The use of the injunction in labor disputes has been so extended 
in recent years that it threatens to seriously impair the efficiency 
of labor unions in the excellent work they are doing for the 
uplifting of the working classes. 



